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What is defamation? NL man ordered to pay $45K by court in
defamation case

A NL man has been ordered to pay $45,000 in damages for defamation after he sent an e-mail to his girlfriend's ex-
husband's boss containing untrue allegations
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A St. John’s-area man has been ordered to pay $45,000 in damages for defamation after he sent an e-mail to his girlfriend’s ex-husband’s boss, alleging the
man was abusive to her and their children.

“He failed to retract the contents of the entire e-mail or even the statement he admitted was wrong,” Newfoundland and Labrador Supreme Court Justice
Irene Muzychka wrote of Carl Burgess in her Nov. 29 decision.
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“There was no apology offered to (the plaintiff). I find that the e-mail was sent to the employer out of malic and to embarrass (the plaintiff) as there was no
reason for the employer needing to be ‘made aware’ of Mr. Burgess’ concerns.”

The judge noted Burgess had only met the other man one time, three days before he sent the e-mail, at a skating rink. He had asked the plaintiff to step away
from the crowd with him as he had something to say, then introduced himself and told the man, “I'm letting your boss know what kind of man you are” if he

didn’t stop his behaviour.

In his e-mail to the man’s boss, Burgess described specific incidents of emotional and physical abuse he alleged the plaintiff had committed towards his ex-
wife and children, saying police and child protection authorities had been involved.

He told the boss the man would likely lie about them if asked.

The plaintiff testified in court, as did a Royal Newfoundland Constabulary officer and a social worker, giving evidence that contradicted what Burgess had
written in the e-mail.

Burgess, who is reportedly no longer in a relationship with the plaintiff’s ex-wife, did not attend the trial, but had insisted in his discovery evidence that he
believed the things he wrote in his October 2021 e-mail were true.
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The plaintiff told the court he had been devastated and embarrassed when his boss forwarded him the e-mail, became hypersensitive at work and as a parent,
and sought counselling as a result.

The judge determined Burgess’ statements were untrue, serious, and could tarnish the plaintiff’s reputation, and that Burgess, who had no direct knowledge
of the things he described, had done nothing to verify his claims before he sent the e-mail.

He has no valid defence, Muzychka found.

She awarded the plaintiff — who had been seeking $150,000 in damages — $45,000, based on the nature of the defamatory comments and their limited
distribution.

https://www.saltwire.com/newfoundland-labrador/what-is-defamation-nl-man-ordered-to-pay-45k-by-court-in-defamation-case 2/8



12/18/24, 11:11 AM What you need to know about defamation in NL after recent court case | PNI Atlantic News

“Mr. Burgess was reckless in making serious allegations without personal, first-hand knowledge of same, or attempting to verify its accuracy before delivery
of his e-mail,” she wrote.

What is defamation?
In Canada, defamation is both a tort — a civil wrong — and a crime, meaning a person could potentially be sued or criminally charged.
Generally, defamation involves harming a person’s reputation by sharing untrue or misleading information about them.
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Under the Criminal Code, defamatory libel can be expressed directly or by insinuation or irony, and through means other than words. It can carry a prison
sentence of up to five years on conviction.

Awards for defamation in civil court tend to be high.

Geoff Budden Keith Gosse/The Telegram
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“The payouts are usually significant because the harm is significant, ” explains St. John’s lawyer Geoff Budden.

“Most people experience real harm from having awful things said about them. Therefore, awards of $40,000 to $50,000 are common, and, if the victim is a
person whose livelihood could be harmed by reputational damage resulting from the defamation, the damages could be 10 times that or more.”

What's the difference between libel and slander?

Both are forms of defamation.

Libel includes written statements and those with a permanent record, while slander involves spoken statements.

Does this apply to social media?

Definitely. Libel can include news articles and broadcasts, e-mails, social media posts and other communications.

“If a person publishes false or misleading information about an individual on social media or anywhere that’s available to other members of the public, the
individual has the right to make a complaint of defamation,” says Royal Newfoundland Constabulary Const. James Cadigan.
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Even text messages can count, he explains.

“We investigate the circumstances of each complaint case by case.”
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Could you be held liable if you share a defamatory social media post you didn't create?
Yes.

“Sharing a defamatory statement on social media can, in many circumstances, itself be defamatory and expose the sharer to an award for damages,” says
Budden.

RECOMMENDED FROM EDITORIAL

What is the defence against defamation?

Defences available in a defamation case are dependent on the circumstances, but, for a start, the truth is the main one.
If a defendant can prove their statements were true — which isn’t always easy — it’s not defamation.

Fair comment can be a defence if the statement was an opinion on a matter of public interest, based on proven facts, recognizable as an opinion, and one that
any reasonable person could have expressed.
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In some circumstances, absolute or qualified privilege applies. Absolute privilege applies, for example, to statements made during court proceedings or in
legislative debates.

Qualified privilege applies when the defendant has a duty to make the statements and they aren’t made with malice; for instance, a teacher reporting
suspected abuse to child protection authorities.

In 2009, the Supreme Court of Canada established the defence of responsible communication for publishers and journalists, providing the subject matter
was of public interest and the defendant can establish that they acted responsibly in trying to verify the information and give the subject the chance to
comment on it. A judge must consider elements like the seriousness of the allegation, the subject’s public importance and urgency, and the reliability of the

source.

“(This defence) represents a reasonable and proportionate response to the need to protect reputation while sustaining the public exchange of information
that is vital to modern Canadian society,” the court wrote in in the case of Grant v. Torstar Corp.

What if you defame somebody, but apologize afterward?

It’s not a defence, but it’s a good idea. It might not allow you to escape legal consequences, but it might limit your financial exposure in a civil case.

“If you do get carried away and defame someone, the right thing to do, morally and legally, is to offer a full, written apology,” Budden says.
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